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By Sanford J. Unga1 T ey
Washlmton Post Staff Writer 4

The government after Josing for a

, second time in {he

U.S. Court of Appeals here, went to the Supreme Court

last night in.an effort fo prevent The Washington Post fored mo basis for prior. re-

from publishing a series of articles based on secret

Pentadon documents.

. Unless the Supreme Court Cflants a fulUlOl restriction 12:50 pam. when the govern-
agamst The Post, the govern-|

ment argued, “not only will
this case bagome moof but,
"even more scriously, the dam-
age to the national secuuty
and the cond’uct of our foreign
relations that the government
Is secking to prevent by this
‘action ~will irrevocably be
placed heyond repair”

“This case and the one in-
volving The New York Times
present constitutional issues of
jay cat magnitude,” Solicitor
General Erwin N. Grlswold
said in hxs petition to the hwh
court,

‘He ulded "that the Supleme
Court modify a ruling of the
U.S. Court of Appeals here to
place it in conformity with the

Appeals " in “the New York
Times case.

pu_bhsh certain parts of the
Pentagon study ou the origins
of the Vietnam war pending a
f_urtht_zr lower court hearing in
tNew™ York, The Post will be
free to publish after a restrain-
ing order runs out al € p.m. to-
‘day unless  the Supreme
Court acts,

~The government saxd it was
appcalmg for action by the

case bcfoxe the 6 p.m. dead-

fine 1o “provide equal treat- iripe for presentation to the

ment” between the two nows-!
papers. )

Second U.S. Cilcuit Court of.

H
While The Times mdy not

Its petmon xeacned thc Su-

already had rececived
for the day.

Only a few hours earlier,
the appellate ccurt here turn-

against The l’ost {or the scc-

the

opporiunity” to show how the
articles might endanger na-
tional security but failed to
meets “its heavy burden of
proof.”

Seven of the nie Jud"eb on
the U. S. Court of Appeals for
the District of Columbia, in an
opinion signed only “by the
court,” said that “the increas-
ing disclosures increase our
concern ... whether effective
relief of the kind sought by
the governmen{ can be pro-
vided by the judiciary.”

They noted that since the

wthat we are fully appraised of
Qupremc Court in the Postlall - o

“Ithe court, Judﬂes George E,

refusing the govenment's re-

government originally moved
against The Post, The New
York Times and The Boston
Globe in court, the Los Ange-
les Times and
newspaper chain had also pub-
llshed reports bascd on. thc
study. N

The stiffly Wolded opinion,

quest for another full hearing

before all nine appellate
judges, said, “We conclude

material considerations’
and that the matier is now:

Supreme Court”
Once again, two members of

“IMacKinn on

- A. Gesell for new considera-
- tions of whether certain docu-

A in secrct at dhe government’s

preme Court last night howrSjevel on the merits of the
after most of the JUStICCS whoPosL case and a modification’

: The'of the appellate decision here
Times’ petition, had gone home Wednesday to conform with

ond time in two days, saying, dower
Justice- Department hadhgm
alrcady had an “appropriate

the Knight|
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and ‘Malcolin .

Wilkey, dissented flom tho

majority.

They 1ea%smtcd their posi-
' {jon, oviginally  expressed
chncsday, that the Post case
should be sent back to U‘%
© Districl Comt Judge Gerhard

ments in the Penlagon study
could, if published, “result in
great harm to the nation.”

Gesell, after a day-long hear-
ing Monday — much of it held

reguest .— found that such
harm would not result and
that the governmeént had of-

straint of publicalion.
Yesterday's action by the
appeals court was friggered at

ment {iled a petition for a
new hearing al the appellate

one hauded down in New York.
In the New York case, in-
volving the New York Times

ed back the government’s case geries, the Second U.S, Circuit

Comt ef Appeals ordered a

another hearing on
whether certain docwments, to
be speecified by the govern-
ment, pose “O'II;W(‘ and imme-
date . danﬂm to natxonal 90
curity.

Raising thc issue of “equal-
ity of treatmenl” amonhg var-
ious newspapers for the first
time, the Juslice Department
said 1t would be “unfair to The
New York Times” if the rul-
ing in the Washington Post
case is permitted to stand.

“The New York Times will
be under a restraint which is
not applicable to The Wash-
ington Post,” the government
argued, unless tho appcllcxtc
decision  in Washington"
modified to mirror that in New
York. .

The Justice Department
peutmn also said that a delay
would p(.lmlt clarification of
«yncertainty” about what
jtems in the Pentagon study
arc coverad by an agrcement
between the government and
The Post during the oviginal

Tuesday.

Atitorncys for The Post, in
a memorandun fited with the
appeals COurt at mid-after-
noon, said, “we strenuously

oppose tlnc oumt at Qtll] fur-

court judge there lo

is;

appeals court hpallr“’ hrere on

ther .deldy.  1he Consttution
simply does not permit a prior
restraint based on considera-
tion of ‘fairness’ {o another
litigant.” )

The spread of articles based
on the TFentagon study into
new - newspapers  throughout
the counfiry, The Tost argued,

lent “fulility” to the govern- |

ment’s efforts for an injunc-.
tion. ’

“Lhe ﬂovemment which has

been reviewing the documents
since 1969, has had almost two
weceks to come up with one
instance of substantial peril
to the national security de-
vived from the 47-volume”

study, entitled “History of
U.s. Decision-Making Proc-

ess on Vietnam Policy,” The
Post said.

“They have failed to do so,
The Post continued. “Inrlecd
in this case, the government
offered in the irial court only
one document derived from
the series which the {trial
judge (Gesell) himself quickly
riddled. The government has
been afforded every opportu-
nity to prove its case, and it
has failed.” i

Eight judges on the appo'lla
court met. in private qexs,loni
for over iwo hours o consider
the goyvernment réquest, They
also consulted Judge Wilkey,
who was in .- Louisville, by
telephone. e

"The appeals
summoned the lawyers' for
cither side before them yes-
terday, affirming their carlior
decision on the basis of ihe
legal papers that bad been
submltied

“Having the greategt 1e8-
pect for te Solicitor General,”
they said, “we have given hl“
petition cc\rcful consideration,
but conclude that 1L shou]d be
dcnied)

The seven Judgos in the
maJorlty gaid that it was not.
necessary to cxamine the
Pentagon docurnents ihem-
selves to determine whether
danger was posed to mhonal
security.

The Post, like The Now
York Times and The Boston
Globe, has refused to turn
over the documents in
possession for inspection hy
the courts, on the
that confidential
right be revealed.

Judge Gesell, and ln 1ts turn

sgources

gontinnea
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court’ never

its|

grounds’
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